Lacey Act Amendments of 2008
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Hlstory of the Lacey Act
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Oldest wildlife a[otecuon statute in the U.S.
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. Well-established tool to combat trafficking in illegal

wildlife, fish, and plants \\
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. Amended in May 2008 to provide a tool to c()?nbet ille ai/

logging and trade in illegally taken plants oo
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The Amended Lacey Act
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Prohibition on irxe in illegally harvested plants
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Unlawful to submit a false re\or\d or label, or any false identification of a
covered plant .
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The amendment also introduces a requuremen\for a Plant Import
Declaration
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Substantive provisions in effect and enforced since May 5%,2\00
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Declaration requirement enforcement being phased i
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The Amended Lacey Act
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The Lacey Act now makes it unlawful to |mpo\rl\export transport,
sell, receive, acquire, or purchase in interstate or foreign
commerce any plant, with some limited exceptlon?,\taken or

traded in violation of plant protection laws of the U. S\o orelgn
governments.
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Examples of IIIegaI Loggmg
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Theft of tlmber including taking from parks, forest reserves, protected
areas, and officially\designated areas |
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Taking without, or contrary to reqwred authorization
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Taking without payment of royalties, taxes, or s~t~l,|\mpage fees
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Taking in violation of law governing the export or transshi
plants.
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. Definition of “plant”
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“Plant” means \

~ Any wild member of the plath kingdom, including roots, seeds, parts or
products thereof,” N
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Expressly including “trees from either natural or pFanted fores

stands” \
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Exclusions from term “plant”
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Excluded from defmltuon of “plant” (and from Lacey Act coverage)
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Common cultivars*® (exce_pt trees) and common food crops*
2. HEADOHZPRIEF
Scientific specimens for research\
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Plants to remain planted or be planted or replgnted
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Endangered

Exclusions 2 and 3 don’t apply if the plant is listed on CITES, under
Species Act or under any State law that provides for the conservation oﬁsgeC|es
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*U.S. Departments of the Interior and Agriculture have issued a regulation definingthese terms.
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Lacey Act Enforcement
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Penalties for Lacey A‘CJZ V|olat|ons
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Forfeiture—seizure of product
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Civil Penalties—Monetary penalties™
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Criminal Penalties—Fines and potential imprisonm
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Lacey Act Violations
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> Strict Iiabilif?\-f\grfeiture if the plant was illegally taken,
possessed, traﬁ‘sp\orted, or sold.
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> In the exercise of due care should have kn\o-wn ant was
illegally taken, possessed, transported, or s
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S
© B9 Criminal Misdemeanors

> BELEE ’é?LoTL\hlih_%b\&,iLﬁﬂl P, #0=
if—liﬁﬁm CEEHIH-TULWEIFTDES

> In the exercise of due \care should have known plant was illegally
taken, possessed, transported or sold
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> Or knew of illegality, but plant value of less than $350
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> Knowing violation— knowledge of facts and |Ilegal*ty,\need not know
specific law violated
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> |nvolves import or export or commercial conduct with plant value of-_
more than $350 /| 10
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Lacey Act Violations and Penalties
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® Misdemeanor offenses punishable by 1 year in
prison and a fine of $° 100,000 ($200 000 for

corporations) N
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® Felony offenses punishable by 5 years i 'h\prlson
and a $250,000 fine ($500 000 for corporatlbns)
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Exercising Due Care
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“Due care means that degree of care which a reasonably
prudent person would exerﬁsg under the same or similar v
circumstances.” S
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Due care “is applied differently to different categories /oﬂ ersons
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with varying degrees of knowledge and responsibility.” N
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Exercising Due Care
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® EXAMPLES OF SOME COMMON-SENSE REDFLAGS
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Goods signific’anfly\tgelow going market rate
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Cash only,

or lower price fofgoods without paperwork
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Legal Tariffs or duties not included in price N
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Unable to
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get rational answers to questions s .
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quls to Demonstrate Due Care
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® Develop a compliance plan
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® Document how you foHQw compliance plan in business
transaction \\
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® Train employees—they are your agenis
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® Develop and follow industry standards \
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Lacey Act Enforcement Cases
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® U.S.v. Harlan erych and Cocobolo, Inc.
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® Wood From Peru Valued /\5(t\$7 150 00
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® Strict Liability Administrative Forfelture Under Lacey Act

© BITHE (KHIEH) O LB%20104%6H E4H]

® Petition for Remission (Return of Wood) Denied June 201{)
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Lace

y Act Enforcement Cases
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U.S. v. Gibson Guwar Co
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August 6, 2012 — Criminal Enf{cementAgreement with the U.S.
- Department of Justice
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> T8 H AN LERH6HF KL é@s&/uxc/
ZXTVUHARE |

AN
> Gibson Agreed to Forfeiture of Wood from Madagasear valn.l\e‘d\
at $261,000 16 \
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Lace3(Act Enforcement Cases
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® 1987-2001: Arnold Bengis, David Bengls, a‘n\(\i Jeffrey Noll harvested illegal
quantities of lobster in South Africa and exported them to the United States.

o HERE7URICHERLBLRE, ETRETICHNE. &
BOXEEIRE, ' L
® Defendants underreported lobster harvest to S. African authorltles bribed

S. African inspectors, and submitted false documents. //
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® 2004: Defendants indicted for Lacey Act violations i
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Lacey Act Enforcement Cases
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® April 2004: Defendants pled guilty to con%-ir\acy to violate Lacey Act;
Arnold Bengis and Noll pled to 3 counts of violatmg the Lacey Act
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® Defendants sentenced to 46 months; 30 months; and 1 year}p\n n.
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LacexAct Enforcement Cases
2 B PN R = A2FX  U.S. v. Arnold Bengis

© FT—J LK« ASEREJ—JLIE590F Flb. FEw K- Ry

X2 [FARMIEEEFS1505 KL E MR & hi-

® Arnold Bengis and Noll forfeit $5.9 million; David Bengis forfeited
proceeds from fish processing facility sold for $1.5 million.
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® RESTITUTION: Defendants ordered to pay re\trtutlon to Government of
South Africa in amount of $29.5 million.
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> South Africa had a property right in illegally harvested Iobsters
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> South Africa was a “victim” under U.S. law. / \\\
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Lacey Act Contacts In the United States
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~ Elinor Colbourn, Assistant Chief, Environmental Crimes
Section, ENRD, U.S. Department of Justice
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, Rocky Piaggione, Senior Counsel Envnronmental
Crimes Section, ENRD, U.S. Department of Justice
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Thomas Swegle, Senior Counsel Law and Policy
Section, ENRD, U.S. Department ofJushce,
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APHIS Lacey Act Website
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http://www.aphis.usda.gov/plant_health/lacey_act/index.shtml
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\\"Non-enforcement Lacey Act
inq'uiries /
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lacey.act‘;“d-e\claration@aphis.usda.gov
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